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On April 26, 2007, Defendant Lewi s Ei senberg pled guilty to
charges stemmng fromhis illegal purchase of inported Sperm
whal e teeth. 1In the plea agreenent between himand the
Governnent, Ei senberg agreed to pay a fine of $150,000. At the
hearing, the Court expressed concern regarding the anmount of the
fine, because the maxi mumfines specified in each of the three
statutes of which he was convicted total only $90,000. The
Governnent contends that the alternate fine statute, 18 U S.C. §
3571, controls this case, and that Eisenberg is actually subject
to a total maxi mum fine of $450, 000.*

In the same way that a court cannot sentence a defendant to
10 years in prison when the statutory maxinumis 5 years, even if

t he defendant agrees to the longer term a court cannot sentence

! The Court raised the issue of the maxi num all owable fine
sua sponte and invited the parties to brief the issue. The
Government filed a tinely and hel pful brief (doc. no. 14).

Def endant fil ed not hing.



a defendant to a fine larger than the maxi num al | owed under the
statute, even if the defendant agrees to the fine.

Ei senberg pled guilty to an information charging himwth
three counts. Count | is a violation of the Lacey Act, 16 U S. C
8§ 3372(a)(1), for purchasing wildlife in violation of a United
States treaty, specifically the Convention on International Trade
i n Endangered Species of WIld Fauna and Flora (CITES). Count I
is a violation of the Endangered Species Act, 16 U S.C. 8§
1538(a) (1) (E), for receiving and transporting a threatened
species of wildlife. Count Ill is a violation of the Mrine
Manmal Protection Act, 16 U . S.C. 8 1372(a)(4)(B), for purchasing
a mari ne mammal product for purposes other than public display,
scientific research, or enhancing the survival of a species.

The maximum fine for a violation of the Lacey Act is
$20,000, 16 U.S.C. § 3373(d)(1)(B), for the Endangered Species
Act, $50,000, 16 U S.C. § 1540(b)(1), and for the Marine Manmal
Protection Act, $20,000, 16 U.S.C. § 1375(b). Thus, the total
maxi mum fine is seem ngly $90, 000.

However, the Governnment contends that fines specified in the
alternate fine statute, 18 U.S.C. § 3571,2 trunp those provided

for in the statutes of conviction. The alternate fine statute

218 U.S.C. 8§ 3571, while providing for alternate fines, is
nore conmonly used as the default or catch-all fine statute.
When provisions of the U S. Code provide that a fine may be
i nposed but do not thensel ves provide the nmaxi mum anount of the
fine, 8 3571 supplies the anount.
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provi des that “[e] xcept as provided in subsection (e) of this
section, an individual who has been found guilty of an offense
may be fined not nore than the greatest of (1) the anount
specified in the law setting forth the offense,” or (2)-(7),
whi ch each specify certain anmounts dependi ng on the grade of the
violation (felonies, m sdeneanors, and infractions). 18 U S.C. 8§
3571(b). Subsection (e), titled “Special rule for |ower fine
specified in substantive provision,” provides:

If a law setting forth an offense specifies no fine or

a fine that is lower than the fine otherw se applicable

under this section and such |law, by specific reference,

exenpts the offense fromthe applicability of the fine

ot herwi se applicable under this section, the defendant

may not be fined nore than the anmount specified in the

| aw setting forth the offense.
18 U.S.C. § 3571(e).

According to the pure terns of 8§ 3571(b), Eisenberg is

subject to a maxi mum fine of 8450, 000.°3

3 The alternate fine statute provides that a naxi mumfine
for a felony is $250,000 and for a O ass A nisdeneanor that does
not result in death is $100,000. 18 U S.C. 8§ 3571(b)(3), (5).

A violation of the Lacey Act is a felony, because the
maxi mum term of inprisonment is five years. 16 U . S.C. 8§
3373(d) (1) (B); see 18 U . S.C. 8§ 3559(a)(4) (defining a felony).
Vi ol ati ons of the Endangered Species Act and Marine Mamal
Protection Act, because they each carry maxi mumterns of
i mpri sonnment of one year, are class A m sdeneanors. 16 U S.C. 8§
1540(b)(1); 16 U.S.C. 8§ 1375(b); see 18 U.S.C. § 3559(a)(6)
(defining a class A m sdeneanor).

Therefore, under 8 3571(b), the maximumfine for violating
the Lacey Act is $250,000 and for violating the Endangered
Speci es Act and Mari ne Manmal Protection Act is $100, 000 each.
The total maxi mum fine would thus be $450, 000 under 8§ 3571
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None of the statutes under which Eisenberg was convicted
i nvoked 8 3571(e)’s “special rule,” specifically exenpting itself
fromthe higher maxi mumfines provided for in the alternate fine
statute.

Normal Iy, when a statute is clear on its face (as §8 3571
is), acourt nmust take the statute at face value and is precluded
fromdelving into legislative history to divine Congress’s

intent. 2A Sutherland Statutory Construction 8 45:2 (6th ed.).

However, when one statute inplicitly repeals another (as is the
case with 8 3571 inplicitly repealing the fines provided for in
the Lacey Act, Endangered Species Act, and Mari ne Mammal

Protection Act), a court should exam ne legislative history to

find whet her repeal was indeed intended. 1A Sutherland Statutory

Construction 8 23:10. Therefore, the Court will ook to the

hi story of the enactnents of the various provisions at issue
her e.

Section 3571 was originally enacted on Cctober 30, 1984, as
the Crimnal Fine Enforcement Act of 1984, Pub. L. No. 98-596, 98
Stat. 3134, 3137. However, three weeks earlier, on Cctober 12,
1984, Congress had enacted the Sentencing Reform Act of 1984,
Pub. L. No. 98-473, 98 Stat. 1987, 1995, which also contained a
maxi mum fine provision that was designated as 18 U. S.C. § 3571
In 1987, Representative Conyers explained the conflict (and

Congress’s solution):



The crimnal fine provisions currently in effect
[in October 1987] were enacted by the Crimnal Fine
Enforcement Act of 1984. That bill was the product of
wor k by the House and Senate Judiciary Conmttees, the
Departnent of Justice, the Adm nistrative Ofice of the
U.S. Courts and the U S. Parole Comm ssion. The
Crim nal Fine Enforcenent Act was devel oped
i ndependently and was enacted after the Sentencing
Ref orm Act of 1984, which also contained crimnal fine
provi si ons.

At the time of the enactnent, the interested
parties agreed that the Crimnal Fine Enforcenent Act’s
fine provisions were superior to those of the
Sentencing Reform Act. However, because it was so
close to the end of the 98th Congress, there was not
enough time to nmerge the two bills. Both bills were
therefore enacted. The Crimnal Fine Enforcenent Act’s
provi sions have been in effect since then, but are
schedul ed to be repeal ed on Novenber 1 [, 1987] when
the Sentencing Reform Act takes effect.

At the tinme the bills were enacted, the interested

parti es agreed that before the Sentencing Reform Act

took effect, its fine provisions would be replaced by

the Crimnal Fine Enforcement Act’s. This |egislation

[the Crimnal Fine Inprovenents Act of 1987] carries

out this understanding.
133 Cong. Rec. 29249, 29252 (1987) (statement of Rep. Conyers).

Congress’s solution was the passage of the Crimnal Fine
| mprovenents Act of 1987, Pub. L. No. 100-185, 101 Stat. 1279,
1280. The | anguage of 8§ 3571(b), which provides that the maxi mum
fine is the greater of the fine in the statute of conviction or
sonme specified anount, renai ned unchanged.

Congress’s intent in passing the Crimnal Fine Enforcenent
Act of 1984 (and thus 8 3571(b)) is clear: it thought that sone
fines in the U S. Code were too low, and it intended 8 3571(b) to

substantially increase all fines. According to the House Report



(there was no Senate Report), one purpose of the |egislation was
“to make crimnal fines nore severe.” H R Rep. No. 98-906, at 1

(1984), reprinted in 1984 U S.C.C. A N 5333, 5433. *“The maxi num

fines of present |aw -except for sonme of the recently enacted
ones and sone of the reqgulatory offenses--are too lowto
constitute a significant punishments [sic] for the offense
involved.” |d. at 16, 1984 U S.C. C. A N at 5448-49. The
Crimnal Fine Enforcenment Act of 1984 was designed to “increase[]
the maximumfine levels for all federal crimnal offenses except
petty offenses.” Id. at 15, 1984 U . S.C.C A N at 5448; see also
130 Cong. Rec. 31945, 31946 (1984) (statenent of Sen. Percy)
(“This new | aw sharply increases the crimnal fines which can be
assessed for all categories of fines.”); 130 Cong. Rec. 21486,
21488 (1984) (statenent of Rep. Conyers) (“[The Crim nal Fine

Enf orcenent Act of 1984] attenpts to nmake the crimnal fine a
nore effective crimnal sanction--and thus a nore attractive
alternative to inprisonnent--by authorizing Federal courts to

i npose higher fines.); id. at 21489 (statenment of Rep. Gekas)
(“Anmong the major provisions of the bill, it increases fine
levels for both felonies and m sdeneanors to reflect the val ue of
today’s dollar.”); id. at 21489 (statenent of Rep. Boucher)
(“[Maximumfine levels are currently so low that crimnals can
consider fines a cost of doing business. . . . [The bill]

generally raises the level of all crimnal fines.”); id. at 21490



(statenment of Rep. Rodino) (“[The bill] brings Federal crimnal
fines into the 1980's. It authorizes substantially increased
fines for all Federal offenses. This is particularly inportant
in the areas of drug offenses and corporate and white collar
crime, where the crimnal often views a fine as a cost of doing
busi ness.”).

Congress’s intent in 1987 in adding subsection (e), the
“special rule” for alower fine in the statute of conviction, is
| ess clear. Subsection (e) was not nentioned in the fl oor
debate. The one paragraph in the House Report (there was no
Senate Report) addressing subsection (e) provides:

New section 3571(e) establishes that the fine

l[imts set by new section 3571 do not apply if a | esser

fine is specified in the section setting forth an

of fense, provided that such section specifically

exenpts the offense fromthe fine otherw se applicable

under new section 3571. This provision will assure

that future enactnents can establish a |lower fine | eve

only by express |anguage. A statute that intends to

establish a lower fine for an offense nust on its face

negate the effect of new section 3571

H R Rep. No. 100-390, at 6 (1987), reprinted in 1987

US CCAN 2137, 2142.

Contrary to the purpose of the Crimnal Fine Enforcenent Act
of 1984, which was to increase all fines, the Crimnal Fine
| mprovenents Act of 1987, according to the House Report, was
designed to hanstring all future Congresses by providing that
they could establish a |ower fine only by express |anguage. In

ot her words, the Crimnal Fine Inprovenents Act of 1987 did not
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| ook back, but rather |ooked forward. The 100th Congress’s
ability to restrict the power of future Congresses (by requiring
them if they desire to set a lower fine level, to, in addition
to setting the lower fine |level, specifically exenpt the statute

from§8 3571) is suspect. See Cooper v. Cen. Dynamcs, 533 F.2d

163, 169 (5th G r. 1976) (holding that one Congress cannot
insulate a statute from anendnents by future Congresses); cf.

Wllians v. United States, 240 F.3d 1019, 1027-30 (Fed. G

2001) (inplying that, under the Constitution’s Conpensation
Cl ause, Congress’s setting of judges’ pay is an exception to the
general rule that one Congress cannot bind a future Congress).
Nevert hel ess, the plain | anguage of 8§ 3571(e) neans that the
maxi mum fine for all previously enacted provisions of the U S
Code is increased, unless Congress takes affirnmative action to
anend a provision to exenpt it from§8 3571. Congress has taken
such action three times. First, in 1988, Congress anended 42
US C 8§ 2273, which provides for a lower fine for violating an
atom c energy regulation than is provided in 18 U S.C. § 3571, to
specifically exenpts 8§ 2273 from 8§ 3571. See Pub. L. No. 100-
408, 102 Stat. 1066. Second, in 1994, in the Violent Crine
Control and Law Enforcenent Act, Congress anended 18 U S.C. 88 3
and 373 to provide that the maxi mum fine for an individual
convicted of being an accessory after the fact or of solicitation

of a crime of violence is one-half of the “maxi mrum fi ne



prescri bed for the punishnent of the principal,” notw thstandi ng
§ 3571.% See Pub. L. No. 103-22, 108 Stat. 1796, 2148. Third,
in 1995, as part of the I1CC Term nation Act, Congress added a new
49 U.S.C. § 11908, which provides that the crimnal fines for
violations of 49 U S. C. 8 11901 et seq. (statutes regulating
rails ininterstate transportation) are exenpted from§ 3571
See Pub. L. No. 104-88, 109 Stat. 803, 852.°5

Therefore, when Congress enacted 8 3571 in 1984 (and added
subsection (e) in 1987), it repealed the |lower fines contained in
t he Lacey Act (the $20,000 fine was enacted as part of the Lacey

Act Anmendnments of 1981, see Pub. L. No. 97-79, 95 Stat. 1073,

41t is unclear if the “maximumfine prescribed for the
puni shment of the principal” is that which is provided for in the
statute of conviction (the | ogical conclusion), or perhaps that
provided for in the alternate fine statute (the concl usion
suggested by the plain | anguage of 8§ 3571).

For exanple, if an individual was convicted of being an
accessory after the fact to a violation of the Lacey Act, would
he be subject to a maxi mumfine of $10,000 (one-half of the
$20,000 fine provided for in the Lacey Act itself) or $125, 000
(one-hal f of the $250,000 fine for a felony provided for in the
alternate fine statute)?

°®1ln addition to these three instances, on one occasion
Congress exenpted a post-1987 statute from § 3571. |In May 1994,
Congr ess passed the Freedom of Access to Cinic Entrances Act,
Pub. L. No. 103-259, 108 Stat. 694 (codified at 18 U S.C. § 248),
whi ch provided for a fine for a subsequent offender who uses only
nonvi ol ent obstruction that is |ower than the fine specified in 8§
3571; the Act did not specifically exenpt 8 248 from § 3571. But
then, in Septenber 1994, before the Act had gone into effect,
Congress amended 8§ 248 to specifically exenpt it from§ 3571
See Pub. L. No. 103-322, 108 Stat. 1796. The House Conference
Report listed this anendnent as a “technical correction.” HR
Conf. Rep. No. 103-711, at 367 (1994).
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1076°) and the Marine Mammal Protection Act (the $20,000 fine was
part of original Mrine Mammal Protection Act enacted in 1972,
see Pub. L. No. 92-522, 86 Stat. 1027, 1036). It is settled,
then, that the maximumfine for violating the Lacey Act is
$250, 000 and the Marine Mammal Protection Act is $100, 000.

The winkle arises with respect to the Endangered Species
Act. The Endangered Species Act was originally enacted in 1973.
See Pub. L. No. 93-205, 87 Stat. 884. The fine, as part of that
Act, was $20,000. See 87 Stat. at 898. However, on Cctober 7,
1988 (after 8§ 3571 had been enacted), Congress passed the

Endangered Speci es Act Anendnents of 1988, increasing the maxi mum

fine from $20,000 to $50,000. See Pub. L. No. 100-478, §
1007(b), 102 Stat. 2306, 2309. Neither at that time nor at any
future time did Congress specifically exenpt the Endangered
Species Act from§8 3571. Interestingly, the sanme Congress (the
100t h) enacted both the Crimnal Fine Inprovenents Act of 1987
and t he Endangered Species Act Anendnents of 1988.

In this circunstance, the Court wll follow Congress’s

pronouncenent in the Endangered Species Act Amendnents and ignore

5 The The Lacey Act itself was originally enacted in 1900,
ch. 553, 31 Stat. 187, although the provision of the Lacey Act
that Ei senberg pled guilty to violating, 16 U S.C. 8§ 3372(a)(1),
was enacted as part of the Lacey Act Anmendnents of 1981. See
Pub. L. No. 97-79, 95 Stat. 1073.
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its statenent in the Crimnal Fine Inprovenments Act.’ After all,
why woul d Congress go through the trouble of raising the nmaxi mum
fine to an anmount |lower than the fine specified in the alternate
fine statute wi thout specifically exenpting the Endangered
Species Act from§ 3571?% By the ternms of § 3571, Congress’s
1988 anendnent to the Endangered Species Act would be a nullity.

And it is a “settled rule that a statute nmust, if possible, be

" The Court is aware that other courts have summarily stated
that 8 3571 controls over other statutes that do not specifically
exenpt thenselves. See, e.qg., United States v. M ng Hong, 242
F.3d 528, 534 (4th Cr. 2001) (Cean Water Act); United States
v. Luppi, 1999 W. 535295, at *2 n.2 (10th G r. July 26, 1999)
(unpubl i shed) (Forest Service regulations); United States v.
Countryman, 1996 WL 166992, at *1 (5th Gr. Mar. 7, 1996)
(unpublished) (Travel Act); United States v. Hobbs, 1993 W
7924, at *2 n.1 (4th Cr. Jan. 15, 1993) (per curiam
(unpubl i shed) (General Services Adm nistration regul ation);
United States v. Pyatt, 725 F. Supp. 885, 888 (E.D. Va. 1989)
(Federal property nmanagenment regulation); United States v. Bronx
Reptiles, Inc., 949 F. Supp. 1004, 1008 n.8 (E.D.N. Y. 1996)
(Lacey Act), rev’'d on other grounds, 217 F.3d 82 (2d G r. 2000).
However, none of these cases involves the Endangered Species Act
or a detailed analysis of Congress’s actions.

8 O course, the Endangered Species Act Anendnents cane out
of the House Merchant Marine and Fisheries Conmmittee and the
Senat e Environnent and Public Wrks Commttee, while the Crim nal
Fi ne I nprovenents Act cane out of the House and Senate judiciary

commttees. It is entirely possible that the environnmental
committees were not aware of the Crimnal Fine |Inprovenents Act
(which, after all, because it was so recently enacted, m ght not

have been in the statute books) when they conposed the Endangered
Speci es Act Anendnents.

However, this Court will not delve so deeply into the
wor ki ngs of Congress or ascribe a particular reason for its
action here. |[If Congress desires the maximumfine for a
viol ation of the Endangered Species Act to be $100, 000, as § 3571
inplies, then Congress can take such action to make it so.
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construed in such fashion that every word has sone operative

effect.” United States v. Nordic Village Inc., 503 U S. 30, 36

(1992). It is a fundanental rule of statutory construction that
each word in each act of Congress should be given effect. See 2A

Sut herl and Statutory Construction § 46:6. To hold that the

Crimnal Fine Inprovenents Act, enacted in 1987, makes section
1007(b) of the Lacey Act Amendnents, enacted in 1988, a nullity,
woul d be to contravene this fundanental rule of statutory
construction.

QG her principles of statutory construction also weigh in
favor of holding that the alternate fine statute does not trunp
the fine in the Endangered Species Act. The “rule of lenity”
mandat es that when there are two possi bl e punishnments prescribed
by Congress for the violation of a certain statutory provision,
the Court is to apply the | ess harsh punishnent to the defendant.

Bifulco v. United States, 447 U. S. 381, 387 (1980). “This policy

of lenity neans that the Court will not interpret a federal
crimnal statute so as to increase the penalty that it places on
an individual when such an interpretation can be based on no nore

than a guess as to what Congress intended.” Ladner v. United

States, 358 U.S. 169, 178 (1958). O course, however, for the
rule of lenity to come into play, there nust be anbiguity as to

Congress’s intent. See Bifulco, 447 U S. at 387 (“Were Congress

has manifested its intention, [the Court] may not manufacture
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anbiguity in order to defeat that intent.”). For exanple, when
Ei senberg purchased the Sperm whale teeth, he is presunmed to have
known that he was violating the Endangered Species Act. In
theory, if he so desired, he could have | ooked up the penalties
for violating the Act and made an inforned deci sion that
purchasing the whale teeth was worth the risk of a $50,000 fine.
If he is now subject to a $100,000 fine for violating the Act, he
has been deprived of that choice. It is this situation which the
rule of lenity seeks to prevent.

In addition, another principle of statutory construction is
that a nore specific statute usually controls over a nore general
one, and that a newer statute usually controls over an ol der one.

1A Sutherland Statutory Construction 8 23:9. The Third Circuit

has st at ed:

CGeneral and special acts may be in pari materia. |If

so, they should be construed together. Were one
statute deals with a subject in general terns, and

anot her deals with a part of the same subject in a nore
detail ed way, the two should be harnoni zed if possible;
but if there is any conflict, the latter will prevail,
regardl ess of whether it was passed prior to the
general statute, unless it appears that the | egislature
i ntended to make the general act controlling.

In re Guardianship of Penn, 15 F.3d 292, 294 (3d Cr. 1994)

(quoting Creque v. Luis, 803 F.2d 92, 94 (3d Gr. 1986)).

The Endangered Species Act Anendnent of 1988 is both newer and
nore specific than the Crimnal Fine Inprovenents Act of 1987

Therefore, the Court concludes that the maximum fine to which
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Ei senberg is subject for violating the Endangered Species Act is
$100, 000.

Accordi ngly, Eisenberg is subject to a nmaxi mum fi ne of
$250, 000 for violating the Lacey Act, see 18 U S.C. 8§ 3571(b)(3),
$100, 000 for violating the Marine Manmmal Protection Act, see 18
US. C 8§ 3571(b)(5), and $50,000 for violating the Endangered
Species Act, see 16 U S.C. 8 1540(b)(1). H s total possible
maxi mum fine is thus $400,000. It is therefore within the
Court’s power to sentence Eisenberg to a fine of $150, 000, as

contenplated in his plea agreenent.
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